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The costs of these programs and services require more resources than the current
school finance law provides. The legislature is not able to act, and may not be able to act
unless this court requires it to act; or intervenes by requiring a funding system fair to all
Texas children.

STATEMENT OF THE CASE

Brenham 1.S.D. adopts the Statement of the Case set forth by the Petitioners in their
Brief on the Merits filed November 4, 2002.

STATEMENT OF THE JURISDICTION

This court has jurisdiction over this case under Sections 22.001(a)(2) and 22.225(c) of
the Texas Government Code for the reasons identified in the Petition for Review.

ISSUE PRESENTED

1. Does the current finance law provide equal and fair funding for all children?

2. Ifnot, does the legislature have a responsibility to provide the efficient means for fair
and equal funding?

3. When the legislature refuses or cannot act to provide an efficient means for fair and
equal funding, is the Court a proper resort for relief for the school districts on
fulfilling their responsibility?

STATEMENT OF FACTS

In the interest of brevity and to conserve the Court’s time, Brenham 1.S.D. adopts

Petitioners’ Statement of Facts

INTRODUCTION AND SUMMARY
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Because of funding restrictions, restraints, and mandates by the Texas legislature that
denies school districts and efficient means to provide fair and equal funding for its children,
there 1s no equality of education for all children to meet the competitive world of the twenty
first century.

Even after years of experience with Robin Hood, some school districts have over
$15,000 per student to provide an education while others have less than $6,000. A district
with over $15,000 per student may have only one elementary school with less than 100
students whereas many with $6,000 per student must provide a high school, junior high
school, middle school, alternative schools, special education in addition to elementary
schools and other, more expensive learning opportunities.

Brenham ISD believes the legislature has shown an inability and unwillingness to
enact a method to provide school districts with an efficient means to provide a mandated fair
and efficient education.

Therefore, the only resort most districts have is for this Court to intervene.

ARGUMENT AND AUTHORITIES

1. The Court can take judicial notice of the Texas Budgetary Crisis and its
ramifications.



Black’s Law Dictionary gives the definition for “Judicial Knowledge™ as
“Knowledge of that which 1s so notorious that everybody, including judges, knows it, and

hence need not be proved”, citing Ex Parte Ferguson, 112 Tex. Cr. R.152, 15 S.W.2d.

650,652. Black’s Law Dictionary, (Revised 4t ed.), 1968, page 986. The same source

says of “Judicial Notice. The act by which a court in framing its decision will, of its own
motion, and without the production of evidence, recognize the existence and truth of
certain facts, which from their nature are not properly the subject of testimony, or which
are universally regarded as established by common notoriety...” citing authorities. /d.
And, this definition includes “historical events”. Id. Moreover, Black’s continues the
definition by commenting, “The true conception of what is ‘judicially known’ 1s that of
something which not, or rather need not be, unless the tribunal wishes it, the subject of
either evidence or argument... The limits of ‘judicial notice’ cannot be prescribed with
exactness, but notoriety is, generally speaking the ultimate test of facts sought to be
brought within the realm of judicial notice...” /d.

The budgetary crisis currently facing Texas 1s an “historical event” and notorious
and therefore is a proper subject of judicial notice. The extent, the depth, the effects and
the ramifications of this budgetary crisis, particularly as they affect public school
financing are illustrated in the Appendix to this brief, and are a part of the historical

record of this crisis.



This lawsuit itself is a part of the continued interest that this Court has shown in
public education and its opinions are a part of that historical record. This budgetary crisis
1s a continuing one, now exacerbated by the pledges of the current Republican Leadership
in Texas to repeal the so-called “Robin Hood” legislation while at the same time merely
proposing a return to the pre-Robin Hood regime, with no proposals for alternative means
of financing public education in Texas. Indeed, the continuing crisis and the Courts’ long
involvement seeking to achieve a solution for it, fit admirably in the additional comments
Black’s Law Dictionary makes as follows:

“...in general, it (judicial notice) covers matters so notorious that a production of

evidence would be unnecessary, matters which the judicial function supposes the judge to

be acquainted with actually, or theoretically, and matters not strictly included under either

of such heads... (citation omitted) /d. (Emphasis added).

Judicial notice is a ‘judicial function’ which allows the justices to recognize the
reality of those matters which are notorious, but which, in fact, may be unknown to a
given judge at a given moment. It includes matters with which a given judge is
acquainted with only ‘theoretically’ so long as they are within the rubric of ‘notorious’.
Thus, it is proper and necessary to the functioning of this Court that the judges take notice
of the State of Texas’ budgetary crisis and recognize the dire straits facing our State. As
this Court has said repeatedly, the Texas Constitutional duty imposed upon the
Legislature 1s to provide for the general diffusion of knowledge by funding a fair and

efficient system of public education.



The Republican Leadership has vowed to repeal Robin Hood.

The Republican Leadership has passed House Bill 5 in the House Public
Education Committee. The Bill passed Tuesday, March 11, 2003. It would accomplish
the Republican’ plan by phasing out the Robin Hood School Finance Plan by September
2005. However, the Republican Plan House Bill 5, would add $1.2 billion to school
funding by means of an accounting device which would delay an August 2005 payment to
school districts until September 2005 when fiscal year 2006 will have begun. Democrats
questioned whether this accounting delay would really add $1.2 billion to the school
districts, particularly in light of the Republican led House Appropriations Committee’s
action in cutting about $3 billion from the $26 billion education budget. Dallas ISD
Superintendent Mike Moses said, “If we simply take from one pocket to give to another,
that raises serious questions.” (Appendix. Tab 1) Jane Elliot, School Aid Plan Makes
Grade In Panel Vote, Houston Chronicle, March 12, 2003.

Governor Perry and the Republican Chair of the House Public Education
Committee, Rep. Kent Grusendorf argue that repeal of Robin Hood will force a special
session this year (2003) at which time the Republican Leadership would plan to address
the crisis. /d.

2. Texas’ Budgetary Crisis and its effect on Public Education.
The current House Appropriations Committee is cutting state agency budgets by

12.5 percent. That amounts to about $3 billion dollars for the current $26 billion



education budget. Jane Elliot, School Aid Plan Makes Grade In Panel Vote, Houston
Chronicle, March 12, 2003. (Appendix, Tab 1)

This cut is designed to erase a $9.9 billion shortfall in the 2004-05 budget.

The current school finance system uses codes, identifiers, labels, and acronyms
to mislead the public into thinking that school districts are receiving appropriate funds for
the costs of education. However, the bottom line for every school district is the amount
of money received from the state to educate the number of students walking into their
classrooms. The current system supplants state dollars dedicated to public education
leaving literally billions of dollars in the state’s general revenue for “other” uses. Under
the current system, there is no predetermined dollar amount a school district will receive
for educating a “regular” student because the system uses weighted attendance and
penalizes a school district with increasing property values. Therefore, any additional state
aid a school district might receive for educating a “special” student is non-existent. When
the public inquires into the amount of state aid provided at the local level, the fact is that
dividing the number of students into the amount of state aid equals the average amount
provided by the state. And the amount provided at the state level under the current
system is diminishing while the cost of educating students continues to rise.

The current state of school finance in Texas is not rich versus poor. Every school district
has poor students. It is about fairness and equality for all Texas public school children.
School districts with poor minority students and rich Anglo students are cutting career
and technology programs, eliminating the arts, slashing dropout prevention program
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Eanes ISD also declared a financial emergency, reviewing cuts eliminating
teaching positions, charging students a fee for school buses and eliminating field trips for
elementary schools.

Irving ISD is to cut 145 teaching positions next year.

Deer Park ISD is going to accept students from outside the district in order to
earn more money.

Yet another casualty of the Texas budget crisis is the fund that supports teaching
about the emerging telecommunications and infrastructure enterprises. This fund was
created by the Texas Legislature in 1995 and given a ten-year life span. It is nearing the
end of its current existence. To date, the fund, known as the Telecommunications and
Infrastructure Fund, has pumped over $1 billion into public schools, universities, libraries
and health care facilities in Texas. The question now is will the fund survive the Texas
Budgetary Crisis? Cash strapped public schools will be seriously hurt if the fund ends.
Computers and data transmission are now essential to the public school teaching mission.

But the telecommunication companies are fighting the continuation of the fund. They
argue that other businesses should share in the State assessments made against their
industry, the telecommunications companies. SBC has paid up to $50 million a year into
the fund. They do not pass the cost unto their customers. So, SBC wants to kill the fund.

The legislature is thus faced with how to improve the fund, make the assessments more
equally spread across industry lines, and assure its continued success in funding education
in the public schools. Ted Mandel, My Turn, The Kingwood Observer, February 19,
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Court should rule on the 1ssues involved; or, again alternatively, should reverse the Court of
Appeals and remand this case for trial.

Respectfully submitted,

Paul Pomeroy

State Bar No. 16108000
3001 F/M 390 West
Brenham, Texas 77833
Telephone: (979) 836 1351
Telecopier: (979) 830 7282

John B. Neibel

State Bar No. 14869000
2300 Lyric Center Building
440 Louisiana

Houston, Texas 77002
Telephone: (713) 223 1000
Telecopier: (713) 222 6903

Attorneys for Amicus Curiae,
Brenham [.S.D.
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